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12th September 2011 
 
Dear Colleague 
 
Funding of experts 
 
How are we to provide for the appointment of experts whose fees may be above the LSC rates?  
The LSC are, generally, not giving prior approval whether due to shortage of time or otherwise.  
However, the position appears to be confused and variable.  I understand that this matter has 
been raised with the President who will no doubt deal with the issue in due course.  However, in 
the meantime, this issue is now cropping up and I have been asked to give general guidance for 
London so as to establish a general approach by way of holding operation.   
 
As from the 3rd October 2011 the new regulations, with scale allowances, comes into force.  I have 
been asked to supply a copy and I attach an extract that deals with Schedule 6 on experts.  I 
apologise for the unsatisfactory copying of the PDF document.  Please note the provision for 
exceptional circumstances, which I fear may be overworked   
 
Where there are two rates the first is non-London and the second is for London.  I have queried 
with the LSC those London experts who get much less than outside London, usually £90.  I have 
been told this is not a mistake, as I had assumed, but because there is greater provision of such 
specialists in London.  I await clarification of whether this is simply total number, or relates to the 
ratio of experts to the number of care cases.   
 
The General Guidance is as follows: 
 
Parties should be asked to seek the co-operation of the expert concerned to work within publicly 
funded rates or to explore the availability of alternative experts who are appropriate and so willing. 

 
1. If this fails to resolve the situation the possibility of prior approval should be investigated 

with the parties, and, if within the child’s timescale and the timetable of the court, a short 
adjournment to investigate this may be appropriate.  In such an event the court order 
should make clear that this is the reason for the adjournment and contain, if correct, words 
that confirm the Court’s endorsement of the proposal as being an appropriate cost for 
necessary evidence. 

 
2. If this fails then there are three possibilities. 

 
a. The Local Authority could be invited to make up the shortfall in some way or other.  

This is wholly inappropriate.  The Local Authority has many calls on its funds and 
there is no reason to believe they are in a better position financially than the LSC.  
Furthermore the Local Authority should not be used to disguise any failing on the 
part of the LSC to enable care cases to be litigated properly.  If the Local Authority 
volunteers to do this, so be it, but the court should make sure that this is not with 
their encouragement or pressure. 

 
b. There may be an order that recites the facts, and issues as to the fee and gives 

authority for appointment of the particular expert.  For instance this may involve an 
order such as:  

 



“The court deems the cost of Dr X’s report to be a necessary and 
reasonable disbursement on the public funding certificates of the publicly 
funded parties, and further the court deems the hourly rate of £Y to be 
reasonable on the basis of Dr X’s particular qualifications, expertise and 
experience, the court being aware that the field of ABC is highly specialised, 
and the court finding that there is no realistic prospect of finding an expert 
with the necessary expertise who will charge a lower fee. The court further 
finds that any further delay to give the LSC the opportunity to consider an 
application for prior approval would be wholly outside the timescale for the 
children.” 

 
After the recital the court can then order that ‘Accordingly, leave is given to 
instruct Dr X…..’  the disadvantage here is that in the final analysis it is open-
ended as to what payment will be made and it may not be fair without the 
agreement of the expert concerned.  I suggest that if this form of order is 
considered, then the understanding of the expert that he/she may be vulnerable 
should be sought. 

  
c. The Court declines to give leave unless satisfied that the expert will work within 

LSC rates, following on from ‘1.’ above. This may be a last resort and I recognise 
that it may be not wholly satisfactory in resolving a particular case in a timely 
fashion. 

 
4. It seems to me that if all this fails, then there is nothing more the court can do of its own 

motion. The court may refuse to appoint the particular expert, leaving the parties to deal 
with the matter and take such action as they consider appropriate.  This may sound 
draconian but there is a limit to the manoeuvring we can do to resolve the problem that 
has been created.  If the consequence is that a care case cannot be properly dealt with, 
then that is a responsibility for others.  The court will have done all it can. 

 
3.       Finally at the present time and subject to the above each case must be judged on its own 

merits and standard directions are not appropriate for every situation.  For that reason I 
have not recommended any.  I suggest that whatever means a court employs to resolve 
the situation the decision should be recorded in a very short judgment 

 
I should be very grateful for any feedback, particularly if you are able to record specific instances, 
for general comments from experience tend to be discounted as being ‘anecdotal ’” 
 
 
 
 
Kind regards 
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